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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: Respondent determ ned a deficiency of
$163,677.55 in Federal estate tax (estate tax) with respect to
the estate (estate) of Sarah W Geve (decedent). The issues for
deci si on are:

(1) I's certain property with respect to which decedent had a
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power of appointnent at the tinme of her death includible in
decedent’s gross estate under section 2041(a)(1)?* W hold that
it is.

(2) I's certain property with respect to which decedent had a
power of appointnent at the tinme of her death includible in
decedent’ s gross estate under section 2041(a)(2)? W hold that
it is.

FI NDI NGS OF FACT

Most of the facts have been stipulated and are so found.

Decedent was a resident of Pennsylvania at the tinme of her
death on Decenber 27, 1998.

At the tinme the petition was filed, Charles E. Greve and
David R Greve, decedent’s sons and the co-executors (executors)
of the estate, had a mailing address in Pittsburgh, Pennsylvani a.

On July 29, 1933, Sarah S. Wight (Ms. Wight), decedent’s
grandnot her, executed her last will and testanent (Ms. Wight's
will) under which Ms. Wight, inter alia, created a testanentary
trust (testanmentary trust). M. Wight’'s wll provided in
pertinent part as follows:

SECOND: | give and bequeath all of the bonds and
all of the corporate stocks which I may own at the tine

IAIl section references are to the Internal Revenue Code
(Code) in effect on the date of decedent’s death. All Rule
references are to the Tax Court Rules of Practice and Procedure.
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of nmy death to THE UNI ON TRUST COVPANY OF Pl TTSBURGH, [?
| N TRUST, NEVERTHELESS, for the foll ow ng uses and
pur poses to-wt:

To hol d, manage, invest, re-invest, and keep
invested the same in such securities as the Trustee in
its sole discretion may deemfit without being limted
to those investnents known as Trust |nvestnents under
the Laws of the Commonweal th of Pennsyl vania, and | ess
t he expenses incident to the managenent of the trust
and a reasonabl e conpensation to the Trustee, to pay
over the net incone in equal shares to ny children,
JOHN, HESTER, CLARA and ROBERT for and during the ful
termof their natural lives. Upon the death of any of
my said children | eaving i ssue, himor her surviving,
the incone arising fromthat portion of th[e]
[p]rincipal to which said child [was] entitled to
receive the incone at the time of his or her death
shal | be paid over equally anpbng such surviving issue
for and during the full termof their natural |ives
* * * [.] Upon the death of any issue of a deceased
child of mne while such issue may be entitled to
receive a portion of incone herefrom the principal of
the fund represented by that portion of the incone
whi ch such issue was receiving at the tinme of his or
her death shall be paid over free and di scharged of any
trust to such persons and in such manner as he or she
shall by his or her Last WII| and Testanent designate
and appoint, and in the absence of such testanmentary
di sposition it shall be paid over to those persons who
are then his or her heirs under the then existing
Intestate Laws of the Commonweal th of Pennsyl vani a.

On Novenber 20, 1933, Ms. Wight died survived by four
children, one of whom was Robert Wight (M. Wight), decedent’s
father. On Novenber 6, 1974, M. Wight died survived by six

children (collectively, M. Wight's children).® Between the

2At a tinme not disclosed by the record, Mellon Bank, N A,
becane the successor to the Union Trust Conpany of Pittsburgh.

SM. Wight's children are decedent, Elizabeth Wight Ander-
son, Ann Wight Curran, Patricia Wight Caldwell, Nancy Roberts
Wight, and Robert MEl downey Wi ght, Jr.



- 4 -

date of Ms. Wight's death and the date of M. Wight's death,
M. Wight received a one-fourth share of the income fromthe
testamentary trust. Between the date of M. Wight's death and
the date of decedent’s death on Decenber 27, 1998, decedent
recei ved a one-sixth share of the income fromthat trust.

On May 11, 1976, Hester M Wight (Hester Wight), one of
decedent’ s aunts, executed a deed of trust (deed of trust) under
whi ch she created an inter vivos trust (inter vivos trust). The
deed of trust provided in pertinent part as foll ows:

HESTER M WRI GHT, of the Gty of Pittsburgh,
Al | egheny County, Pennsylvania, as the Settlor, and
MELLON BANK, N. A, a national banking association
authorized to engage in trust business in the Common-
weal th of Pennsylvania, as the Trustee, hereby agree as
fol |l ows:

ONE: The Settlor hereby transfers and delivers to
the Trustee * * * [certain property] together with al
her interest therein. The Trustee shall hold said
property, together wth any additions thereto as here-
inafter provided, as a Trust Estate, shall invest and
reinvest the same and shall distribute the net incone
(hereinafter called “lIncone”) and principal as set
forth in the foll ow ng provisions.

(A) During the Settlor’'s lifetinme, the
Trustee shall pay the Incone quarter-annually to her or
for her benefit and shall also pay to her such suns
fromprincipal as she may direct in witing * * *

(B) Upon the Settlor’s death, the Trustee
shal |l pay directly to the taxing authorities or through
t he personal representative of her estate all estate,

i nheritance and other taxes in the nature thereof

* * *  The Trustee shall also pay to the Settlor’s
personal representative or shall expend directly, from
assets other than the proceeds of insurance, such suns
as said personal representative shall certify as neces-
sary to supplenent the Settlor’s probate estate in
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order to pay debts, funeral expenses, |egacies and
adm ni stration expenses. Subject to such paynent, the
trust shall continue as foll ows:

(1) During the lifetinme of the Settlor’s
sister, CLARA E. WRIGHT, if she survives [t]he Settlor,
the Trustee shall pay the Incone quarter-annually to
her or for her benefit * * *

(2) Upon the death of the survivor of
the Settlor and her said sister, the principal shall be
di vided into six equal shares for the Settlor’s nieces
and nephew, ELI ZABETH WRI GHT ANDERSON, SARAH W\RI GHT
GREVE, ANN WRI GHT CURRAN, PATRI Cl A WRI GHT CALDWELL
ROBERT McELDOWNEY WWRI GHT, JR., and NANCY ROBERTS
WRI GHT, and each share shall be held as a separate
trust. If any of themis not then living, his or her
share shall be distributed as is hereinbel ow provided.

(a) During the lifetinme of each of
them the Trustee shall pay the Income fromhis or her
trust quarter-annually to or for the benefit of said
ni ece or nephew, and if the Trustee considers the
I ncone to be insufficient, in view of other funds
readily avail abl e for such purpose of which it has
know edg[e] to provide for the welfare and confortable
support of said niece or nephew and his or her famly,

i ncl udi ng educational and funera[l] expenses, the
Trustee is authorized in its discretion to use such
suns fromprincipal as it deens advisable therefor. In
addition, the Trustee shall pay to said niece or nephew
such suns fromprin[cipal] as he or she may request in
witing, not to exceed FI VE THOUSAND ($5, 000) DOLLARS
in any one cal endar year! on a noncunul ative basi[s.]

On July 21, 1980, Hester Wight died. On a date not dis-
closed by the record on or after July 21, 1980, Cara E. Wight

(Clara Wight), one of decedent’s aunts, disclainmed her interest

“The deed of trust granted to decedent and M. Wight’'s
other children the power of appointnment with respect to an anount
not to exceed $5,000 fromthe principal of the inter vivos trust
in any one cal ender year. For conveni ence, we shall hereinafter
refer to that anount as $5, 000.



in the inter vivos trust.

On Decenber 31, 1981, Mellon Bank, N A, the trustee under
the deed of trust, and M. Wight's children, who were Hester
Wight's nieces and nephew, entered into an agreenent to amend
the inter vivos trust (agreenent to anend the inter vivos trust).
That agreenent provided in pertinent part as foll ows:

WHEREAS, Hester M Wight, settlor under the Deed
of Trust died July 21, 1980; and

WHEREAS, Clara E. Wight, first Iife tenant under
t he Deed of Trust, disclained all of her interest as
such life tenant, thereby accelerating the interests of
t he Beneficiaries hereto as successor |ife tenants; and

VWHEREAS, the Beneficiaries desire that during the
termof this Agreenment the Trustee hold and adm ni ster
the entire trust estate as one fund, rather than divid-
ing the same into six separately held and adm ni stered
trust funds, one for each Beneficiary.

NOW THEREFORE, the parties, intending to be
| egal | y bound hereby, agree as follows:

1. Notwi thstanding the provisions of Article ONE
(B)(2) that, on the death of the Settlor and her sis-
ter, the principal of the trust estate shall be divided
into six equal separate trusts, the Trustee shal
during the continuance of this Agreenent hold, invest
and reinvest and otherw se adm nister the trust estate
as one fund, distributing the net inconme in equal
shares directly to the six Beneficiaries and not
t hrough the separate trusts.

2. Notw thstanding the provisions of Article ONE
(B)(2)(a), the Trustee shall not, during the continu-
ance of this Agreement, (i) make any distribution of
principal to any Beneficiary pursuant to its discre-
tionary powers in this subparagraph or (ii) nake any
distribution of principal to any Beneficiary pursuant
to such Beneficiary’s power to request suns from prin-
cipal not to exceed $5,000 in any one cal endar year,
except that at the request of the Attorney-in-Fact
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(hereinafter appointed), the Trustee shall make equal
distributions to each Beneficiary of such suns from

princi pal as shall not exceed $5,000 to each Benefi -

ciary in any one cal endar year.

3. By the execution of this Agreenent, each
Beneficiary hereby appoi nts ROBERT McE. WRI GHT, JR [9
(the Attorney-in-Fact) as her [sic] attorney-in-fact
under the Deed of Trust and hereunder:

(a) to take any actions and nmake any deci -
sions contenpl ated to be taken or nade
by the Beneficiaries and to communi cate
the sane to the Trustee;

(b) to communicate to the Trustee the in-
vest nent objectives of the Beneficiaries
with respect to the investnent of the
princi pal of the trust fund;

(c) to request on behalf of the Beneficia-
ries equal distributions from principal
not to exceed $5,000 per Beneficiary in
any one cal endar year, as contenpl ated
i n paragraph 2 hereof; and

(d) generally to nmake representations, give
consents and act on her [sic] behalf in
all dealings with the Trustee under the
Deed of Trust and hereunder.

Each Beneficiary further agrees that this appoint-
ment of the Attorney-in-Fact shall remain in full force
and effect until witten notice of revocation is given
to the Trustee or until this Agreenent is term nated as
herei nafter provided.

4. This Agreenent shall term nate upon the hap-
peni ng of any of the foll ow ng events:

(a) the death of any Beneficiary;

(b) witten notice to the Trustee that any

W presune that Robert McE. Wight, Jr., is Robert
McEl downey Wight, Jr., decedent’s only brother and one of the
beneficiaries under the inter vivos trust.
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Beneficiary desires to termnate the
Agr eenent ;

(c) witten notice by the Trustee to the
Attorney-in-Fact that it desires to
term nate the Agreenent;

(d) revocation by any Beneficiary of the
appoi ntnent of the Attorney-in-Fact.

| f the Agreenment shall be term nated by the death
of, notice of termnation by, or revocation of appoint-
ment of Attorney-in-Fact by any Beneficiary, the re-
mai ni ng Beneficiaries may enter into a new agreenent
with the Trustee upon the terns herein set forth for
the investnent, reinvestnent and adm ni stration of
their trusts as one fund as herein provided. The share
of the Beneficiary dying, giving notice of term nation
or revoking the appoi ntnent of Attorney-in-Fact, shal
be withdrawn fromthis Agreenment and shall be adm nis-
tered, distributed or otherw se di sposed of according
to the terns of the Deed of Trust. Also upon final
term nation of the Agreenent (or any new agreenent
referred to above), the trust fund adm ni stered under
this Agreenent (or any new agreenent) shall be divided
according to the terns of the Deed of Trust as if this
Agreenent had not been entered into, it being under-
stood that this Agreenent is intended only to relate
[to] the adm nistration and managenent of the trust
estate and not to affect the substantive rights of any
di stributees under the Deed of Trust. The term nation
of the Agreenent shall not be an occasion requiring the
Trustee to file an account covering its adm nistration
of the trust estate pursuant to this Agreenent.

5. This Agreenent shall not affect the Deed of

Trust in any other respect or the Trustee’s ultimte

duty to account. During the time this Agreenent is in

effect, the Trustee’s conpensation shall reflect the

fact that the trust estate is being adm nistered as a

si ngl e account.

Bet ween the date on which Cara Wight disclainmed her
interest in the inter vivos trust and the date of decedent’s
deat h on Decenber 27, 1998, decedent received a one-sixth share

of the incone fromthe inter vivos trust.
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On August 16, 1993, decedent executed her will (decedent’s
will). Decedent’s will provided in pertinent part as foll ows:
|, SARAH W GREVE, of Pittsburgh, Pennsylvani a,
make, publish and declare this to be nmy last WII,
hereby revoking all prior wlls.
FI RST: | give to ny children living at ny
deat h, so nuch of ny tangible personal property (to-
gether with any insurance thereon) as they nay sel ect
in approxi mately equal shares. |f any dispute should
ari se anong them about such selection, nmy Executors
shall have final authority to decide the sane. Any
such property not so selected, shall be sold and the
proceeds added to ny estate hereinafter disposed of.
SECOND: | give ny remaining entire estate in
equal shares to ny children, per stirpes, subject to
the mnority [relating to beneficiaries under the age
of 18] provisions hereinafter provided.
When decedent died on Decenber 27, 1998, she was survived by
six children
At a tinme not disclosed by the record after decedent’s death
and before Septenber 24, 1999, Mellon Bank, N A, distributed
decedent’ s one-sixth share of the principal of the testanentary
trust to decedent’s children. At a tine not disclosed by the
record after decedent’s death and before Septenber 24, 1999,
Mel | on Bank, N. A, distributed decedent’s one-sixth share of the
principal of the inter vivos trust to decedent’s children.
On January 4, 1999, the Register of WIlls of Allegheny
County, Pennsylvania, admtted decedent’s will to probate. On
that date, the executors received letters testamentary with

respect to decedent’s estate.
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On Septenber 24, 1999, the executors of decedent’s w |

filed in the Orphans’ Court of Allegheny County, Pennsylvani

what

is identified as a disclainmer (purported disclainmner).

purported disclainmer provided in pertinent part as foll ows:

W are Charles EE Geve and David R Geve. On
January 4, 1999, your Honorabl e Register granted Let-
ters Testanmentary to us as Co- Executors under the Last
WIl and Testanent of our |ate nother, Sarah W G eve,
she having di ed on Decenber 27, 1998.

In our capacities as Executors under the Last WII
and Testament of Sarah W G eve, we hereby disclaimthe
fol | ow ng:

1. The Power of Appointnment and the right to
exerci se sanme which was granted to Sarah W
Greve under the Last WIIl and Testanent of
Sarah S. Wight, Deceased, said Last WII| and
Test anment havi ng been executed on July 29,
1933.

(a) The asset which would have been the
subj ect of said Power of Appointnent
which we disclaimherein is a one sixth
(1/6) share of the corpus of a Testanen-
tary Trust created under said Last WII
and Testament of Sarah S. Wight, such
share of the corpus previously being
held, in trust, by Mellon Bank, N A,
Successor to the Union Trust Conpany of
Pi ttsburgh

2. Any Power of Appointnent and any right to
exerci se sanme which was granted to Sarah W
Greve under a Deed of Trust of Hester M
Wight dated May 11, 1976, [and anended by
t he agreenent dated Decenber 31, 1981] [the
agreenent to anend the inter vivos trust].

(a) The asset which would have been the
subj ect of said Power of Appointnent
whi ch we disclaimherein is a one sixth
(1/6) share of the corpus of a Deed of
Trust created by Hester M Wight, such

a,

The
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share of the corpus previously being
held, in trust, by Mellon Bank, N. A

On Septenber 27, 1999, the estate filed Form 706, United
States Estate (and Ceneration-Skipping Transfer) Tax Return
(decedent’s estate tax return). Decedent’s estate tax return did
not include as part of decedent’s total gross estate any anobunt
with respect to the testanmentary trust. Nor did that return
include as part of decedent’s total gross estate any amount with
respect to the inter vivos trust. In Schedule H, Powers of
Appoi ntmrent (Schedule H), included as part of decedent’s estate
tax return, a notation stated “See attached explanation”. The
estate attached to decedent’s estate tax return a docunent
identified as an Explanation as to Schedul e H Powers of Appoi nt-
ment (explanation as to Schedule H). The explanation as to
Schedul e H provided in pertinent part as foll ows:

At no time between July 29, 1933, and the date of

her death did Sarah W G eve, the Decedent herein, have

any know edge or understandi ng what soever that she

possessed a power of appoi ntnent under the Testanentary

Trust established under the Last WIIl and Testanent of

her grandnother, Ms. Wight. For that reason, there

was absolutely no nmention of such Power of Appoi ntnent

in the Last WII and Testanment of Sarah W G eve and

there was no specific testanmentary disposition of the

assets as to which she had such Power of Appointnent.

Rat her, Sarah W Geve made, in her Last WII and

Testanent, * * * a general residuary bequest and devise
to her children, per stirpes.

* * * * * * *

In md Septenber 1999, when counsel for the Estate
of Sarah W Greve began to prepare this Return, he
di scovered that it m ght be concluded by the Internal
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Revenue Service that the assets which were the subject
of said Power of Appointnent are includable in the
gross Estate of Sarah W Geve. For this reason, on
Septenber 24, 1999, Charles E. Greve and David R
Greve, the Executors of the Estate of Sarah W G eve
filed a Disclainer, as to the Estate of Sarah W G eve,
as to said Power of Appointnment with the Register of
WIlls of Allegheny County, Pennsylvania; and, on that
sane date, such D sclainmer was delivered to Mellon
Bank, N. A, per Attorney Collins. * * *

The assets in said Trust and the fair narket val ue
of those assets on the date when Sarah W G eve di ed
are shown on a docunent, issued by Mellon Bank, N A.,
entitled “Account Assets”. * * * The fair market val ue
of a one sixth (1/6) share of said assets is
$314, 612. 42.

It is the position of the Estate of Sarah W G eve
that said $314,612.42 should not be included in the
taxabl e Estate of Sarah W G eve because Sarah W G eve
did not specifically exercise her Power of Appointnent
in the manner as directed in the WIIl of Ms. Wight.

It is the position of the six (6) children of
Sarah W Greve that said $314,612.42 passed to them in
equal shares, pursuant to the WIIl of Ms. Wight
because they are the only heirs of Sarah W G eve under
the Intestate Laws of the Commonweal th of Pennsyl vani a.

Alternatively, if it is determned that the gen-

eral residuary bequest in the Last WIIl and Testanent

of Sarah W Greve constituted such an exercise, it is

the position of the Estate of Sarah W Geve that a

proper and appropriate Disclainmer as to said Power of

Appoi ntnment was tinely filed.
The explanation as to Schedule H did not discuss any potenti al
issue wth respect to the power of appointnent that decedent had
with respect to $5,000 of the principal of the inter vivos trust.

Respondent issued a notice of deficiency (notice) to dece-
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dent’s estate.® In that notice, respondent determ ned that
decedent had a general power of appointnment with respect to one-
sixth of the principal of the testanentary trust and that dece-
dent exercised that power in decedent’s will. Consequently,
respondent increased decedent’s total gross estate by $314, 612,
whi ch was the date-of-death value that the estate attributed to
such power in the explanation as to Schedule H and which respon-
dent accepted.’ In the notice, respondent further determ ned
that at the tine of her death decedent had the power to w thdraw
$5,000 fromthe principal of the inter vivos trust and that that
power was a general power of appointnent. Consequently, respon-
dent increased decedent’s total gross estate by $5, 000.

OPI NI ON

The parties do not address section 7491(a). The estate

filed decedent’s estate tax return on Septenber 27, 1999. W
presune that respondent’s exam nation of that return conmenced
after July 22, 1998, and that section 7491(a) is applicable in

the instant case. The estate has failed to establish that it

In the notice, respondent determined to allow all of the
expenses that the estate clainmed in Schedule J, Funeral Expenses
and Expenses Incurred in Adm nistering Property Subject to
Clainms, included as part of decedent’s estate tax return. The
parties stipulated that as a result of the instant case the
estate has incurred certain additional expenses that are deduct-
i bl e.

"The parties stipulated that the value of one-sixth of the
principal of the testamentary trust on the date of decedent’s
deat h was $320, 732. 11, and not $314, 612.
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satisfies section 7491(a)(2)(A) and (B) with respect to any
factual issue relating to respondent’s deficiency determ nations
that remains in this case. On the record before us, we concl ude
that the estate’ s burden of proof on any such issue, see Rule

142(a); Welch v. Helvering, 290 U. S. 111, 115 (1933), does not

shift to respondent under section 7491(a).

We turn first to the power of appointnent that decedent had
Wi th respect to one-sixth of the principal of the testanentary
trust. For the first tinme on brief, the estate advances the
position that, pursuant to the testanentary trust, decedent had a
speci al power of appointnent, and not a general power of appoint-
ment, wth respect to that portion of the principal of that
trust.® The estate does not cite any Code section, Treasury

regul ati on, or caselaw in support of its position.® Instead, the

%W conclude that the estate’s position on brief that dece-
dent had a special power of appointnent, and not a general power
of appointnent, with respect to one-sixth of the principal of the
testanmentary trust raises a new issue. However, respondent does
not object to, and we find no prejudice to respondent as a result
of, the estate’s raising that issue for the first tinme on brief.

°The estate acknow edges that if the Court were to find that
decedent had a general power of appointnment with respect to one-
sixth of the principal of the testanmentary trust, under Pennsyl -
vani a | aw decedent exercised that power through the residuary
clause in her will. In that event, the estate woul d concede that
the portion of that principal subject to that power is includible
in decedent’s gross estate under sec. 2041(a)(1l). The estate’s
position with respect to Pennsylvania | aw, see sec. 20.2041-1(d),
Estate Tax Regs., accurately reflects that under Pennsylvania | aw
an individual who has a general power of appointnent may exercise
t hat power through the residuary clause in that individual’s
will. See 20 Pa. Cons. Stat. Ann. sec. 2514 (13) (West Supp.

(continued. . .)



estate argues:

Pursuant to said Testanentary Trust [the testanen-
tary trust created in Ms. Wight’'s will], the death of
any of the six children of Robert Wight had the effect
of termnating the Trust as to the principal conprising
said Testanentary Trust represented by that portion of
the incone therefromwhich such child had been receiv-
ing prior to her death.

Pursuant to said Testanentary Trust, the recipi-
ent(s) of that principal were, as to such deceased
child of Robert Wight, here, Ms. Geve, such persons
as Ms. Geve shall by her Last WII| and Testanent,
desi gnat e and appoi nt.

* * * * * * *

It is respectfully submtted that the above de-
scribed Trust term nation | anguage constituted a spe-
cial and not a general power of appointnment in favor of
Ms. Geve.

Pursuant to the clear |anguage of said Trust
term nation provision, Ms. Geve was required to
desi gnat e and appoi nt persons to take that principal.
The word “designate” is defined, in Whbsters New Coll e-

giate Dictionary, as to distinguish or to indicate and
set apart for a specific purpose or to denote. The
word “appoint” is defined, in Websters New Col |l egi ate
Dictionary, as to fix or set officially or to nane
officially.

It is respectfully submtted that nowhere in her
WIIl did Ms. Geve fulfill the express requirenent in
said Trust term nation | anguage that she had to “desig-
nate and appoint” persons to take the specified portion
of the principal in said Testanentary Trust over which
she had control by her WII.

In summary, Ms. Greve did not receive a general
power of appointnent in the Testanmentary Trust created
by Ms. Wight. What she received was the right to
specifically designate and appoint those persons who
woul d take principal. She conpletely failed so to do;

°C...continued)
2003); In re Estate of Jaekel, 424 Pa. 433, 438 (1967).
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as such, pursuant to said Testamentary Trust * * * that

principal is not an asset of the Estate of Ms. Geve
for federal estate tax purposes. [Reproduced liter-

ally.]

It is respondent’s position that decedent had a general
power of appointnment with respect to one-sixth of the principal
of the testanentary trust; under Pennsylvania | aw decedent
exerci sed that power through the residuary clause in her wll;
and consequently that portion of the testamentary trust is
includible in decedent’s gross estate under section 2041(a)(1).

Section 2041 provides in pertinent part as follows:

SEC. 2041. POWERS OF APPO NTMENT.

(a) I'n General.--The value of the gross estate
shall include the value of all property--

(1) Powers of appointnment created on or
before Cctober 21, 1942.--To the extent of any
property with respect to which a general power of
appoi ntnment created on or before Cctober 21, 1942, is
exerci sed by the decedent--

(A by will * * *
* * * * * * *
(b) Definitions.—For purposes of subsection (a)--
(1) General power of appointnent.—The term
“general power of appointnent” neans a power which is
exercisable in favor of the decedent, his estate, his
creditors, or the creditors of his estate * * *
The regul ati ons under section 2041 provide the foll ow ng
definition of the term “power of appointnent”:
(b) Definition of “power of appointnment”— (1) In

general. The term “power of appointnment” includes al
powers which are in substance and effect powers of
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appoi nt nent regardl ess of the nonenclature used in
creating the power and regardl ess of |ocal property |aw
connotations. For exanple, if a trust instrunent

provi des that the beneficiary may appropriate or con-
sune the principal of the trust, the power to consune
or appropriate is a power of appointnent. * * *

Sec. 20.2041-1(b)(1), Estate Tax Regs.

The regul ati ons under section 2041(b) (1) el aborate as
follows on the definition of the term “general power of appoint-
ment” set forth in that section:

(c) Definition of “general power of appointnent”—-
(1) In general. The term “general power of appoint-
ment” as defined in section 2041(b) (1) means any power
of appoi ntnent exercisable in favor of the decedent,
his estate, his creditors, or the creditors of his
estate, except (i) joint powers, to the extent provided
in 8 8 20.2041-2 and 20.2041-3 * * * A power of ap-
pointnment is not a general power if by its terms it is
ei t her - -

(a) Exercisable only in favor of one or nore

desi gnat ed persons or classes other than the decedent

or his creditors, or the decedent’s estate or the

creditors of his estate, or

(b) Expressly not exercisable in favor of the
decedent or his creditors, or the decedent’s estate or
the creditors of his estate.
Sec. 20.2041-1(c)(1l), Estate Tax Regs.

Al t hough the estate’ s position on brief regarding the power
of appointnment with respect to one-sixth of the principal of the
testamentary trust is difficult to understand, as best we can
conprehend it, the estate’s position is that, because the testa-
mentary trust gave to decedent the power to “designate and

appoint” in her will the persons to take one-sixth of the princi-



- 18 -
pal of the testanentary trust, decedent had a special power of
appointnent. W reject the estate’s position.

The testanmentary trust created under Ms. Wight's wll
provided in pertinent part as foll ows:

Upon the death of any of ny said children | eaving

i ssue, himor her surviving, the income arising from
that portion of th[e] [p]rincipal to which said child
[was] entitled to receive the income at the time of his
or her death shall be paid over equally anong such
surviving issue for and during the full termof their
natural lives * * * [.] Upon the death of any issue of
a deceased child of mne while such issue may be enti -
tled to receive a portion of inconme herefrom the
principal of the fund represented by that portion of
the i ncone which such issue was receiving at the tinme
of his or her death shall be paid over free and dis-
charged of any trust to such persons and in such nmanner
as he or she shall by his or her Last WIIl and Testa-
nent designate and appoint, and in the absence of such
testanmentary disposition it shall be paid over to those
persons who are then his or her heirs under the then
existing Intestate Laws of the Commonweal th of Pennsyl -
vani a. [Enphasis added.]

The above- quot ed underscored | anguage in the testanentary
trust gave decedent the unlimted power to appoint through her
will one-sixth of the principal of that trust in favor of whom
ever decedent desired. W conclude that the foregoing power is a
general power of appointnent (i.e., a power of appointnent
exercisable in favor of decedent’s estate, decedent’s creditors,
or the creditors of decedent’s estate). See sec. 2041(b)(1);

Martin v. United States, 780 F.2d 1147, 1148 (4th Cr. 1986); see

al so sec. 20.2041-1(c)(1)(a) and (b), Estate Tax Regs. As

di scussed supra note 9, the estate acknow edges that if the Court
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were to find that decedent had a general power of appoi ntnent
W th respect to one-sixth of the principal of the testanentary
trust, under Pennsylvania | aw decedent exercised that power
t hrough the residuary clause in her will, and one-sixth of the
principal of that trust (i.e., $320,732.11) is includible in
decedent’s gross estate under section 2041(a)(1).1°

We turn now to the power of appointnent that decedent had
with respect to $5,000 of the principal of the inter vivos trust.
For the first time on brief, the estate advances the position
that, pursuant to the agreenent to anend the inter vivos trust,
under section 2041(b)(1) (O (ii) decedent did not have at the tine
of her death a general power of appointnment with respect to

$5,000 of the principal of that trust. In support of its

The estate may al so be arguing on brief that decedent did
not exercise the power of appointnment that decedent had with
respect to one-sixth of the principal of the testanmentary trust
because she did not specifically name any beneficiaries of that
power in her will. W reject any such argunent. Decedent’s wl|
provided in pertinent part as foll ows:

SECOND: | give ny remaining entire estate in
equal shares to ny children, per stirpes * * *,

As di scussed supra note 9, the estate has acknow edged, and we
have found, that under Pennsylvania | aw an individual who has a
general power of appointnment may exercise that power through the
residuary clause in that individual’s wll.

I\We conclude that the estate’s position on brief that under
sec. 2041(b)(1) (O (ii) decedent did not have at the tinme of her
death a general power of appointnent with respect to $5, 000 of
the principal of the inter vivos trust raises a new issue.
However, respondent does not object to, and we find no prejudice

(continued. . .)



position, the estate argues:

By an Agreenent executed on Decenber 31, 1981,
between Mellon, the Trustee as to the Deed of Trust and
the six beneficiaries naned in the Deed of Trust:

A The six separate trusts for each such benefi -
ciary were nerged into one fund.

B. No principal whatsoever from such single fund
could be distributed to any beneficiary ex-
cept that at the request of Robert E. Wi ght,
the attorney in fact for each beneficiary,
Mel 1l on was required to make equal distribu-
tions of principal to each beneficiary not to
exceed $5, 000.00 to each.

C. Al though all said beneficiaries had the power
to direct said attorney in fact to request
such distribution of principal, no one of
t hem had such right.

The effect of the above provisions is that Ms.
Greve could only w thdraw $5, 000. 00 per year fromthe
now single trust established in the Deed of Trust in
conjunction with five persons each of whom having a
substantial interest in such single trust and each of
whom for this purpose, having an interest in such
single trust which was adverse to exercise of the power
in favor of Ms. Geve.

Clearly, no one beneficiary of such single trust
was given the right to unilaterally w thdraw princi pal
therefromto the exclusion of any other beneficiary
because any such unilateral w thdrawal woul d adversely
affect the other beneficiaries.

* * * * * * *

It is respectfully submtted, by reason of * * *
[ section 2041(b) (1) (O (ii)] that Ms. Geve did not
possess a general power of appointnent as to said
$5, 000. 00 and that such sumis not an asset of her

(... continued)
to respondent as a result of, the estate’s raising that issue for
the first time on brief.
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gross Estate. [Reproduced literally.]
It is respondent’s position that decedent had at the tine of
her death a general power of appointnent with respect to $5, 000
of the principal of the inter vivos trust and that consequently
$5,000 is includible in decedent’s gross estate under section
2041(a)(2). In support of that position, respondent argues:

Petitioner contends that by virtue of an agreenent
executed by all of the then living beneficiaries of the
inter vivos trust and the trustee after the death of
the settlor, Decedent did not have the right to wth-
draw $5, 000 of trust principal at her death and there-
fore did not possess a general power of appointnent
over that anount. Respondent disagrees as to the
effect of the agreenent.

The agreenent entered into by the beneficiaries
did bar the beneficiaries fromw thdraw ng $5, 000 of
trust principal while the agreenment was in effect.
However, the agreenent termnated by its terns on the
happeni ng of any of four events, including the death of
a beneficiary. Pursuant to the terns of the agreenent,
when a beneficiary died, her share was w thdrawn from
t he agreenent and di sposed of according to the original
trust docunment. The agreenent term nated when Decedent
herein died, if not earlier, and Decedent possessed at
her death the right to withdraw $5, 000 of trust princi-

pal. Accordingly, that anount is includible in her
estate pursuant to I.R C 8§ 2041(a)(2). [Fn. ref.
omtted.]

Section 2041 provides in pertinent part as follows:

SEC. 2041. PONERS OF APPO NTMENT.

(a) I'n General.--The value of the gross estate
shall include the value of all property--
* * * * * * *

(2) Powers created after October 21, 1942.--To
the extent of any property with respect to which the
decedent has at the time of his death a general power
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of appointnent created after Cctober 21, 1942 * * *
Section 2041(b) (1) (O (ii) excepts, inter alia, the follow ng
power of appointnent fromthe definition of the term “general
power of appointnment” in section 2041(b)(1):

(© In the case of a power of appointnent
created after COctober 21, 1942, which is
exerci sabl e by the decedent only in conjunction
w th anot her person--

* * * * * * *

(i) If the power is not exercisable by
t he decedent except in conjunction with a person
having a substantial interest in the property,
subject to the power, which is adverse to exercise
of the power in favor of the decedent— such power
shal | not be deened a general power of
appoi ntnment. For the purposes of this clause a
person who, after the death of the decedent, may
be possessed of a power of appointnment (with
respect to the property subject to the decedent’s
power) which he may exercise in his own favor
shal |l be deened as having an interest in the
property and such interest shall be deemed adverse
to such exercise of the decedent’s power.

The regul ati ons under section 2041(b) (1) (O (ii) el aborate as
follows on the power of appointnent described in that section:

(c) Joint powers created after Cctober 21, 1942.
The treatnment of a power of appointnent created after
Cct ober 21, 1942, which is exercisable only in
conjunction with another person is governed by section
2041(b) (1) (C), which provides as foll ows:

* * * * * * *

(2) Such power is not considered a general power
of appointnent if it is not exercisable by the decedent
except with the consent or joinder of a person having a
substantial interest in the property subject to the
power which is adverse to the exercise of the power in
favor of the decedent, his estate, his creditors, or
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the creditors of his estate. An interest adverse to
the exercise of a power is considered as substantial if
its value in relation to the total value of the
property subject to the power is not insignificant.

For this purpose, the interest is to be valued in
accordance wth the actuarial principles set forth in §
20.2031-7 or, if it is not susceptible to valuation
under those provisions, in accordance with the general
principles set forth in §8 20.2031-1. A taker in
default of appointnent under a power has an interest
which is adverse to an exercise of the power. A

cohol der of the power has no adverse interest nerely
because of his joint possession of the power nor nerely
because he is a perm ssible appoi ntee under a power.
However, a cohol der of a power is considered as having
an adverse interest where he may possess the power
after the decedent’s death and nmay exercise it at that
time in favor of hinself, his estate, his creditors, or
the creditors of his estate.

Sec. 20.2041-3(c), Estate Tax Regs.

In support of its position that, pursuant to the agreenent
to anend the inter vivos trust, under section 2041(b)(1)(C(ii)
decedent did not have at the time of her death a general power of
appointnment with respect to $5,000 of the principal of the inter
vivos trust, the estate relies on the agreenent to anmend the
inter vivos trust which was entered into by Mellon Bank, N A,
and decedent and M. Wight's other children, who were Hester
Wight’'s nieces and nephew. W reject the estate’ s position.

The deed of trust provided in pertinent part as foll ows:

(a) * * * In addition, the Trustee shall pay to

said niece or nephew such sunms fromprin[cipal] as he

or she may request in witing, not to exceed FlIVE

THOUSAND ( $5, 000) DOLLARS in any one cal endar year on a

noncunul ati ve basi[s.]

The agreenent to amend the inter vivos trust provided in



pertinent part as follows:

4. This Agreenment shall term nate upon the
happeni ng of any of the foll ow ng events:

(a) the death of any Beneficiary;

(b) witten notice to the Trustee that any
Beneficiary desires to termnate the
Agr eenent ;

(c) witten notice by the Trustee to the
Attorney-in-Fact that it desires to
term nate the Agreenent;

(d) revocation by any Beneficiary of the
appoi ntnent of the Attorney-in-Fact.

| f the Agreenment shall be term nated by the death

of * * * any Beneficiary * * * The share of the

Beneficiary dying * * * shall be withdrawn fromthis

Agreenent and shall be adm nistered, distributed or

ot herwi se di sposed of according to the terns of the

Deed of Trust. * * *

We note initially that the agreement to anend the inter
vivos trust provided that it was intended to relate only to the
adm ni strati on and managenent of the principal of that trust and
not to affect the substantive rights of any distributees under
the deed of trust. Moreover, assum ng arguendo that each of the
beneficiaries of the inter vivos trust other than decedent had an
interest in $5,000 of the principal of that trust that was
substantial and that was adverse to decedent’s interest and that

the agreenent to anmend the inter vivos trust had not term nated

bef ore decedent’s death,!? pursuant to its terms, that agreenent

12The estate has failed to carry its burden of establishing
(continued. . .)
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to amend term nated upon decedent’s death, and decedent’s share
(i.e., $5,000 of the principal of the inter vivos trust) was
w thdrawn fromthat agreenment and was di sposed of according to
the ternms of the deed of trust. Thus, even under the foregoing
assunptions, we conclude that decedent had a general power of
appointnment in favor of herself with respect to $5,000 of the
principal of the inter vivos trust. See sec. 2041(b)(1). On the
record before us, we find that decedent had at the tine of her
death a general power of appointnent with respect to $5, 000 of
the principal of the inter vivos trust. W hold that $5,000 is
i ncludible in decedent’s gross estate under section 2041(a)(2).

We have considered all of the contentions and argunments of
the parties that are not discussed herein, and we find themto be
wi thout nmerit, irrelevant, and/or noot.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.

2, .. continued)
that the agreenent to anend the inter vivos trust had not term -
nat ed before decedent’s death by (1) witten notice by any
beneficiary to the trustee that that beneficiary desired to
termnate that agreenent, (2) witten notice by the trustee to
the attorney-in-fact that the trustee desired to term nate that
agreenent, and/or (3) revocation by any beneficiary of the
appoi ntnent of the attorney-in-fact.



